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November 12, 1999

Magalie R. Salas Esq.
Secretary
Federal Communications Commission
Portals II - 12th Street Lobby
Filing Couner - TW-A325
445 12th Street, S.W.
Washington, D.C. 20554

Re:

Dear Ms. Salas:

MM Docket No. 88-577
Biltmore Forest, North Carolina
Motion to Enlarge

Transmitted herewith, on behalf of Orion Communications Limited, applicant in the above
referenced Commission proceeding, is an original and fourteen (14) copies of its Motion to
Enlarge against Liberty Productions, a Limited Partnership.

Please contact the undersigned in the event the Commission has any questions with
respect to this filing.

Sincerely,
.j;-

f

Lee Jet
Cou el
ORION COMMUNICATIONS LIMITED

Enclosure
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ORIGINAL
-"--'--"'- .._•..._-------



File No. BPH-870831MI

File No. BPH-870831MJ

File No. BPH-870831MK

File No. BPH-870831ML

File No. BPH-870901ME

R12C12/l/12D
Before the . NOV1 2

FEDERAL COMMUNICATIONSCOMM~ 7999
Washington, D.C. 20554 fJFItJccOF1'H£ 17ot.ts~
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) MM Docket No. 88-577
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

WILLSYR COMMUNICAnONS
LIMITED PARTNERSHIP

LIBERTY PRODUCTIONS,
A LIMITED PARTNERSHIP

In re Applications of

BILTMORE FOREST
BROADCASTING FM, INC.

SKYLAND BROADCASTING
COMPANY

ORION COMMUNICATIONS
LIMITED

For a Construction Permit for a New
FM Broadcast Station on Channel 243A
at Biltmore Forest, North Carolina

To: The Commission

MOTION TO ENLARGE

Orion Communications Limited ("Orion"), by its counsel and pursuant to Section 1.229

of the Commission's rules, I hereby moves to enlarge the issues in the above-captioned

This Motion to Enlarge is timely filed pursuant to Section 1.229(b) of the Commission's
rules. This Motion is filed within fifteen (15) days of the release of a Public Notice, DA 99
2355, which stated that the Commission would be lifting its stay of this hearing proceeding in
order to permit the resolution of basic qualifications issues involving Liberty. It is unknown at
this time whether the Commission will actually issue an Order, like it did when it stayed this
proceeding, setting down procedural dates so that the hearing can recommence. Therefore, in an
abundance of caution, Orion is treating the October 28, 1999, Public Notice as the Commission
action recommencing the hearing. This Motion to Enlarge is based on facts which have only
recently become relevant as a result of the Commission auction. As such, there is good cause for
its filing. It should be additionally noted that, pursuant to Section 1.229(d) of the Commission's
rules, official notice may be taken of the relevant and material facts which support the addition
of issues against Liberty.
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proceedings to include the following issues against Liberty Productions, a Limited Partnership

("Liberty"):

1. To determine whether Liberty has made misrepresentations to the
Commission regarding its eligibility for a New Entrant Bidding Credit.

2. To determine in light of the evidence adduced on the foregoing
issue whether Liberty is qualified to be a Commission licensee.

In support of its issue request, Orion respectfully submits the following:

1. On August 5, 1999, the Commission released a Memorandum Opinion and Order,

FCC 99-201, which concluded that the FCC would attribute the mass media interests of investors

holding more than a 33% equity and/or debt interest in a broadcast auction bidder claiming a

New Entrant Bidding Credit, even if such an interest were non-voting. Two weeks later, on

August 19, 1999, the Commission released a Public Notice, DA 99-1663, which again advised

applicants taking part in the upcoming broadcast auction of the revision in the eligibility

standards for the New Entrant Bidding Credit to be used in broadcast auctions.

2. Liberty is a limited partnership, organized under the laws of the State of North

Carolina, with one general partner, Valerie 1. Klemmer, and one limited partner, David T.

Murray. Ms. Klemmer holds a 35% equity interest and Mr. Murray holds a 65% equity interest.

National Communications Industries, 5 FCC Red. 2862, 2868 (Adm.L.J., released May 4, 1990).

3. Murray Communications is the licensee of Station WLJQ(FM), Colonial Heights,

Tennessee. According to an Ownership Report filed for that company with the Commission,

David T. Murray, is a 50% general partner in Murray Communications. His wife, Martha R.

Murray, is the other 50% general partner. See Exhibit 1.

WZLS MtEnlarge.doc
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4. Liberty filed its auction application on FCC Form 175 on August 19, 1999. In its

application, it claimed that it was eligible for a New Entrant Bidding Credit. See Exhibit 2.

Despite the Commission repeated notification that applicants must attribute the mass media

interests of investors, like David Murray, holding more than a 33% equity and/or debt interest in

the bidder claiming a New Entrant Bidding Credit, Liberty failed to disclose Mr. Murray's

ownership interest in Station WLJQ(FM). And, not surprising, the Commission afforded Liberty

a 35% New Entrant Bidding Credit, which Liberty had sought, throughout the auction, thereby

permitting Liberty to be the high bidder at the FCC auction.

5. It is uncontroverted that the Commission must rely heavily on the completeness

and accuracy of the submissions made to it, and that applicants in turn have an affirmative duty

to inform the Commission of the facts it needs in order to fulfill its statutory mandate. This duty

of candor is basic and well known. See RKO General, Inc. v. FCC, 670 F.2d 215,232 (D.C. Cir.

1981), cert. denied 456 US 927 (1982); Sea Island Broadcasting Corp. v. FCC, 627 F.2d 240,

243 (D.C. Cir.) cert. denied, 449 U.S. 834 (1980). As the Court has noted, "effective regulation

is premised upon the agency's ability to depend upon the representations made to it by its

licensees .. .Indeed the FCC would be derelict if it did not hold broadcasters to 'high standards of

punctillio,' given the special status of licensees as trustees of a scarce public resource." Leflore

Broadcasting Co., Inc. v. FCC, 636 F.2d 454, 461 (D.C. Cir. 1980). Thus, the Commission is

entitled to demand complete and absolute candor from those who come before it seeking grants

and applicants have an affirmative obligation to disclose all relevant information. See FCC v.

WOKO, Inc., 329 U.S. 223, 228-229 1946).

6. In this case, it is clear that Liberty has failed to furnish the Commission with

complete and accurate information as to its alleged eligibility for a New Entrant Bidding Credit.

WZLS MtEnlarge.doc
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Rather than disclosing the true facts as to the ownership interests held by its principals, Liberty

chose to be less than candid in hiding those interests. Proof that the Commission was, in fact,

misled by Liberty's lack of candor is demonstrated by the fact that the Commission throughout

the auction accorded Liberty a New Entrant Bidding Credit which it did not deserve. And,

Liberty successfully utilized that New Entrant Bidding Credit to beat the other bidders at the

auction. As such, the other applicants who took part in the auction have also been prejudiced by

Liberty's misleading filing with the Commission. As noted by the Commission in its Policy

Statement Regarding Character Qualifications, 102 FCC 2d 1179, 1210 (1986), truthfulness is

one of the key elements of character necessary to operate a broadcast station in the public

interest. Honesty in dealing with the Commission is absolutely necessary in order to maintain

the integrity of the Commission's processes. 102 FCC 2d at 1211. By concealing its principal's

ownership interest from the Commission and seeking a bidding credit which it clearly was not

eligible for, Liberty has raised serious questions about whether it possesses the requisite

character to hold a Commission license.2

7. For the foregoing reasons, issues in this proceeding should be enlarged to include

the following issues against Liberty:

1. To determine whether Liberty has made misrepresentations to the
Commission regarding its eligibility for a New Entrant Bidding Credit.

2. To determine in light of the evidence adduced on the foregoing
issue whether Liberty is qualified to be a Commission licensee.

Pursuant to Section 1.229(e), this will identify those documents which Orion wishes

Liberty to produce with respect to the requested issues. Liberty should provide a copy of any

2 These serious questions regarding Liberty's lack of candor are independent of the other
serious questions raised by Liberty's misrepresentation regarding its site availability.
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Ownership Reports for Station WLJQ(FM), Colonial Heights, Tennessee, as well as any other

stations in which David T. Murray holds ownership interests.

Respectfully submitted,

ORION COMMUNICATIONS LIMITED

By:
Shainis & Peltzman, Chartered
1901 L Street, NW - Suite 290
Washington, D.C. 20036
202293 0011

Butera & Andrews
Suite 500
1301 Pennsylvania Avenue, N.W.
Washington, DC 20004
2023476785

November 12, 1999

WZLS MtEnlarge.doc
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FCC E>RM 175 PAGE http://wtbwwwI5.fcc.gov:80/default. ..C=fonn_middle_Afonn_frameset_htl

lof2

Auction ID IFCCAccount No.

25 Closed Broadcast 0251707163

Applicant

Liberty Productions, A Limited Partnership

Mail Address (No P.O. Boxes)

89 North Liberty

ICi~
Asheville r

lale

NC

rIP Code

28801

Applicant Classification

[ ] Individual [ ] Joint Venture [X] Partnership
[] Trust [ ] Corporation [] Consortium
[ ] Association [] LLC [ ] Govt. Entity

Applicant Status/EligibIlity

[ ] Small Business [] Rural Telephone Company
[] Very Small Business [ ] Minority Owned Business
[X] New Entrant [X] Woman Owned Business

[] Noncommerial Educational
35 % Bidding Credit Percentage [] None of the Above

_ Installment Payment Plan

MX Group No. and Channels selected by applicant.

SEE BELOW FOR COMPLETE LIST OF CONSTRUCTION PERMITS

Person(s) authorized to make or withdraw a bid

(a) Valerie J Klemmer (b) Timothy K Brady (c) Lauren A Colby

- --

IName of Person Certifying Title of Person Certifying

Valerie J Klemmer General Partner

Contact Person E-mail address

Valerie J Klemmer tkbrady@bellsouth.net

9/9/99 11 :34 M



FCC F(""JRM 175 PAGE http://wtbwwwI5.fcc.gov:80/default. ..C=fonn_middle_Afonn_frameset_htrr

Date Telephone No. FAX No.

Aug 19 1999 5:17PM (828)254-4778 (828)254-6646

Initial Date
IRe'Db Date

Date Last Change

Aug 19 1999 5: 17PM Aug 19 1999 5:17PM

Application Certification

FILES EXIST

CONSTRUCTION PERMITS LIST

G~P IChannel I
No.

Location Case File Number

FM84 Biltmore Forest, NC BPH-870831MI

20f2

ATTACHMENTS

IType IDate IDescription IContents
IOwnership IAug 191999 5:13PM l........biCT:""lta--------1""7':61;-;-1...,...3-..,1,----.p~d .....f-------1

IArrangement IAug 19 1999 5:14PM IbiItb 1~6~11~3=2~.p=pd~f~-----_1

ICertification IAug 19 1999 5:15PM Ibiltc 1~6~11~3~3.=pd~f~ -
IRequest IAug 19 1999 5: 15PM Ibiltd 1~6~11~3::;4~.p=d~f:....- _
IOther IAug 19 1999 5:16PM Ibilte 16113 5.pdf

9/9/99 11 :34 Atv
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EXHIBIT A

Applicant

Liberty Productions, A Limited Partnership
89 North Liberty
Asheville, NC 28801

Principals

Valerie Klemmer
89 North Liberty
Asheville, NC 28801

US Citizen

General Partner

1 Vote

100% voting rights

35% Equity interest

David T. Murray
1028 Woodstone Drive
Colonial Heights, TN 37663

US Citizen

Limited Partner

o Votes

0% Voting rigths

65% Equity interest

The applicant hereby certifies under penalty of perjury that
no limited partner is or will be materially involved, directly or
indirectly,
in the management or operation of the media-related activities of the
partnership.

~~---~~ ---------------



EXHIBIT B

Applicant currently has no such agreements or understandings to
report .

................ ...._._-----~ ..._----------------------
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EXHIBIT C

Applicant hereby certifies under penalty of perjury that neither
it nor any of its attributable interest holders have any attributable
interest in any other media of mass communications as defined in 47 CFR
73.5008

Applicant further certifies under penalty of perjury that no
limited partner is or will be materially involved, directly or
indirectly, in the management or operation of the media-related
activities of the partnership.



EXHIBIT D

Applicant is female owned.



CERTIFICATE OF SERVICE

I, Linda E. Skiles, Office Administrator in the law offices of Shainis & Peltzman,
Chartered, do hereby certify that on this lih day of November, 1999, copies of the foregoing
document were sent, via first-class United States Mail, postage pre-paid, to the following
persons:

Timothy K. Brady, Esq.
P. O. Box 71309
Newman, GA 30271-1309

Stephen Yelverton, Esq.
c/o Ludwig & Robinson
Suite 500 North
601 13th Street, N.W.
Washington, D.C. 20005

Donald J. Evans, Esq.
Donelan, Cleary, Wood & Maser
1100 New York Avenue, N.W.
Washington, D.C. 20005

Robert DePont, Esq.
140 South Street
P. O. Box 386
Annapolis, MD 21404

John Riffer, Esq.*
Associate General Counsel
Federal Communications Commission
445 12th Street, S.W. - Room 8-A660
Washington, D.C. 20554

.. I / .
·}·z.dAJ~~

-1-inda E. Skiles /

*Via Hand Delivery
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